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ALTERNATE  LAW  OF  BAIL
       - Dr Brahm A. Agrawal

1.
Under-trial prisoners or those held in State custody on remand constitute the single largest group or a considerable majority of persons in prisons. As of December 2006, their precise number was 2,45,244 out of the entire jail population of 3,73,271, i.e., 65.7%.
 The pretrial detention period too is unduly long, particularly for poor persons. The right to bail is many a time unjustly denied or not exercised owing to poverty. This proportion of the prison population axiomatically enjoys the presumption of innocence until proven guilty. 

2.
Personal liberty is a fundamental right protected by our Constitution, vide article 21, for deprivation whereof merely legally approved procedures of arrest and detention are not enough unless they are shown to be ‘reasonable, fair and just’.

3.
The question of what to do with an accused person between his arrest and judgment poses a serious challenge for any criminal justice system, especially the one based on the accusatorial system under which he is presumed to be innocent until proven guilty and the burden of proof rests upon the prosecution. For the accused, pretrial incarceration means the imposition of what amounts to punishment before determination of guilt, violent destruction of his private life, family and domestic arrangements, effective threat to his job, disruption of social relationships, and obstruction of self-help in preparation of a defence. Release pending trial may, on the other hand, afford the accused an opportunity to flee, to corrupt the trial process by intimidating witnesses, destroying evidence or otherwise obstructing the course of justice, or to engage in criminal activity. This inherent tension between fairness for the accused and reduction of risks for the State is aggravated because of the deplorable conditions in our jails wherein pretrial detainees are lodged and because the pretrial period may be prolonged for months or even years owing to court congestion. The question arises not only before and during a criminal trial, but thereafter as well. 

4.
Professor Upendra Baxi has observed:

“The institution of bail stands prominently at the crossroads of liberty and security.”
  

5.
Bail, a vital aspect of every criminal justice system, is a mechanism, which should seek to strike a balance between these competing demands. While presence of an accused person for trial must be ensured and any threat to the administration of justice and just social order warded off, he should not be disabled to continue with his life activities. Custodial remands are also financially burdensome for the State, both in terms of the detention places, which have to be provided, and because the constant escorting of the accused to and fro from court eats into the resources of the prison staff. Further, detention in jail may have a deleterious effect on pretrial detainees because of the possibility of their developing delinquent tendencies.

6.
Law of bail is one of the important branches of the legal regime, which governs the criminal justice system of any country. ‘Bail or jail’ constitutes an enigmatic question in the judicial decision-making process, of every day occurrence and importance. The question of bail-jail alternatives needs to be answered at the stages of arrest, investigation, inquiry and trial and also at the stage of appeal after conviction of the accused. The jurisprudence of bail should equilibrate the ‘freedom of person’ and the ‘interests of social order’.  

7.
The ‘golden principle’ of presumption of innocence is of central importance, governing all stages of the criminal process until a verdict of guilty is reached. The law of bail has to be compatible with the principle of presumption of innocence. Any person held in custody pending trial suffers the same restrictions on his liberty as one serving a sentence of imprisonment after conviction. By keeping accused persons out of custody until tried, convicted and sentenced, bail should protect against the negation or dilution of the presumption of innocence. 

8.
The quality of bail hearings by courts must improve in that full information about the accused’s background should be taken into consideration, besides what the police submit. Schemes should be developed to ascertain and verify the relevant information. Courts must think more deeply and give reasons while refusing an application for grant of bail for the cost of pretrial detention is very high. Greater care must be taken in dealing with matters concerning bail. Bail should be treated a basic human right and not refused mechanically. If need be, conditions of bail may be stringent, but its refusal must be rare. Pretrial detainees may not be punished, but pretrial detention itself, unless justified by overwhelming necessity, cannot realistically be viewed as other than a form of punishment. Precious human rights of under-trial prisoners should not be held hostage to inadequacies of our legal system and various kinds of delays in our criminal justice administration system. Fleeing justice has to be forbidden and escape can be considered a separate crime, but denial of bail should neither be punitive nor ‘preventive detention’.

9.
There is a hiatus between the object of the law of bail and the practice as it obtains in the system. It has been noticed that the exercise of judicial discretion has in practice led to judicial ad hocism or confusion. It is well settled that judicial orders do not violate any fundamental right
, but the situation on the ground makes one sometimes think otherwise. Mostly, there are telegraphic orders denying bail; no reasons are given. In the disguise of the power to deny bail what is at times used is the power of ‘preventive detention’. The right to speedy trial has not acquired the shine, which it should have in order to take this right from abstraction to reality. Operation of our bail system does discriminate on account of poverty. It is the cry of every under-trial prisoner: “either try me speedily or, at least, grant me bail”. Any procedure prescribed under law, which permits detention of an under-trial person for a moment longer than is necessary in the interests of justice would be unfair and violative of articles 14 and 21 of the Constitution.

10.
Contradictions and confusions colour the law of bail in our country. The provisions as to bail as contained in our Code of Criminal Procedure present a legislative policy, which is inchoate and full of blanks. Discretion conferred on courts in matters of bail, which is nearly unbounded legislatively, is judicially also so free that, despite the long list of considerations, described incomplete though, it becomes difficult to rationalize the exercise of discretion one way or the other in a particular case. And, it needs emphasis that the right involved as a football is none other than the fundamental right of personal liberty, one of the most important human rights, recognized globally.

11.
It is debatable whether the existing statutory provisions, also analyzed in the light of the judicial guidelines prescribed by the Supreme Court and various High Courts to govern the discretion in the matter of ‘bail or jail’, constitute ‘reasonable, fair and just’ law under article 21 of our Constitution.
 

12.
The subject of bail has so far not been considered in its correct perspective and a holistic view taken. If a system is unjust and unworkable, it is often better not to patch it up but to try an entirely different method. There is, in the author’s opinion, an urgent need of enactment of a reformative and rational Indian Bail Act, the framework whereof the author has suggested hereunder. A new law on the subject of bail, as suggested, would help accused persons in their civil liberties, nay, it would help magistrates and judges in arriving at constitutionally sustainable decisions. The approach of not only the courts but that of the police also would change. 

13.
The arrangement of clauses in the suggested Bail Bill is:
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14.
MODEL OF A BAIL BILL:
THE BAIL BILL, 2009
A
BILL

to reform and rationalize the law relating to bail.

Be it enacted by Parliament in the Sixtieth Year of the Republic of India as follows: -

CHAPTER I

PRELIMINARY

1.
Short title, extent and application.-
(1)
This Act may be called the Bail Act, 2009.

(2)
It extends to the whole of India. 

(3)
It applies to every case involving arrest or surrender of any person on accusation or suspicion of having committed any offence under any enactment, except an enactment within the exclusive legislative power of the Legislature of the State of Jammu and Kashmir.  

2.
Definitions.-
In this Act, unless the context otherwise requires, -

(a) “appearance” means, in relation to a person granted bail, appearance before the court or the police  (according to the requirements of the grant of bail) at the date, time and place for the time being appointed for him to do so;

(b) “bail” means freedom from State custody of a person, who is under arrest, or has surrendered, or is convicted;

(c) “bailable warrant” means a warrant issued by a court for the arrest of any person and endorsed for granting him bail;

(d)
“Code” means the Code of Criminal Procedure, 1973;

(e)
“prescribed” means prescribed by rules made under this Act;

(f)
“provisional bail” means bail for such period as is sufficient to enable a person to approach another court and obtain its order; 

(g)
“Pretrial Services Officer” means a Probation Officer designated as Pretrial Services Officer by the State Government in consultation with the State Human Rights Commission to work for the purposes of this Act under the supervision of the State Human Rights Commission; 

(h)
“Public Prosecutor” means a Public Prosecutor or an Additional Public Prosecutor or a Special Public Prosecutor or an Assistant Public Prosecutor and includes any person acting under the directions of the Public Prosecutor;

(i) “remand hostel” means a separate place designated by the State Government in consultation with the State Human Rights Commission for keeping under-trial detainees in judicial custody and run by that Government under the supervision of the State Human Rights Commission;

(j)
“State Government”, in relation to a Union territory, means the Administrator thereof. 

CHAPTER II

RIGHT TO BAIL

3.
General right to bail.-
(1)
Every person accused of, or suspected of, the commission of any offence, when arrested or detained, shall generally be granted bail.

(2)
No person shall be denied bail with a view either to punish him in advance or to substitute for his preventive detention (governed by different law).

(3)
In deciding whether to grant bail to an unconvicted person it is never permissible to assume that he is guilty.

4.
Information as to right to bail.-
The police officer, who arrests a person shall in writing inform him that he may apply for grant of bail and communicate with a legal practitioner of his choice in connection with making of an application for grant of bail. 

CHAPTER III

BAIL, SURETY AND BONDS

5.
Authorities to grant bail.-  (1)
When any person accused of, or suspected of, the commission of any offence is arrested and is brought before a court, or he appears before it, such court can, at any stage of criminal proceedings before it, grant him bail:

Provided that the court having no jurisdiction to try the case can grant him provisional bail only to enable him to approach the court having jurisdiction.

(2)
When such person is arrested under a bailable warrant, or without warrant in a summons-case but before he is brought before a court, an officer in charge of a police station can also grant him bail.

(3)
When any person is ordered by a court to be committed to custody, whether on conviction or otherwise, at any stage of criminal proceedings before it, such court can grant him provisional bail to enable him to approach the higher court in appeal or revision.

(4)
An appellate or revisional court can grant bail to any person in custody, at any stage of criminal proceedings before it or any court below it, or revise any decision of any court below it.

(5)
The power of the court to grant bail includes the power to cancel or modify bail, and where bail is cancelled the person on bail can be re-arrested and committed to custody.

(6)
The power can be exercised by a court or an officer in charge of a police station suo motu or on an application made to it or him.

6.
Incidents of bail.-
 (1) A person granted bail shall be under a duty of appearance, and that duty is enforceable in accordance with section 19.

(2)
No bond for his appearance shall be taken from him.

(3)
He shall not be required, before release on grant of bail, to give security and/or provide a surety or sureties, unless it is necessary to secure his appearance or compliance with a condition of bail.

(4)
He may be required (but only by a court) to comply, before release on grant of bail or later, with such requirements as appear to the court to be necessary to secure -


(a)
his appearance,

(b)
that he does not commit any offence while on bail,

(c)
that he does not interfere with witnesses or destroy evidence or otherwise obstruct the course of justice whether in relation to himself or any other person, and

(d)
that he makes himself available for the purpose of enabling investigation, inquiry or a report to be made to assist the court in dealing with him.

(5)
The requirements considered appropriate by the court having regard to the circumstances of the case, without prejudice to the generality of the foregoing, may include any one or more of the following conditions that the person:

(i)
resides at a specified address or remains in a particular district or place, 

(ii)
abides by specified restrictions on his travel or movement,

(iii)
abides by specified restrictions on his speech and expression,

(iv)
reports to the specified police station or the office of another designated law enforcement agency at specified times or intervals,

(v)
complies with a specified curfew,

(vi)
refrains from excessive use of alcohol, or any consumption of a narcotic drug or psychotropic substance, without a prescription by a licensed medical practitioner,

(vii)
surrenders any arms, ammunition, explosive substance or dangerously inflammable substance in his possession or, if he is not in possession of any arms, ammunition, explosive substance or dangerously inflammable substance, he refrains from acquiring or possessing any arms, ammunition, explosive substance or dangerously inflammable substance,

(viii)
surrenders any passport or travel document in his possession or, if he is not in possession of a passport or travel document, he refrains from applying for a passport or travel document,

(ix)
refrains from attending at such premises or other place as the court may specify,

(x)
refrains from himself having or causing someone else to have any contact with such person or persons as the court may specify,

(xi)
remains under the supervision of the Pretrial Services Officer or another designated person, who agrees to assume supervision and report any violation of a condition to the court and whether or not he is his surety, and obeys his lawful directions,

(xii)
maintains employment or, if unemployed, actively seeks employment,

(xiii)
maintains or commences an educational programme,

(xiv)
returns to custody for specified hours for employment, schooling or other limited purposes,


(xv)
undergoes available medical, psychological or psychiatric treatment, including treatment for drug or alcohol dependency, and remains in a specified institution if required for that purpose,

(xvi)
satisfies any other condition that is reasonably necessary to assure his appearance and to assure the safety of any other person and the community.  


(6)
No condition imposed under sub-section (4) or (5) above shall be construed as modifying or limiting the presumption of innocence.

7.
Application for grant of bail and proceedings thereon.-
(1)
A copy of an application moved to a court by a person or on his behalf for grant of bail shall simultaneously be furnished to the Public Prosecutor.

(2)
The court shall expeditiously and not later than two days hear the parties to the application and, unless report of the Pretrial Services Officer as to considerations given in sub-section (2) of section 10 is considered necessary, dispose it of not later than the next day.

(3)
In case report of the Pretrial Services Officer is considered necessary, the court shall on the same day make a reference to him.

(4)
The Pretrial Services Officer shall submit his report to the court, with copies furnished to the applicant and the Public Prosecutor, not later than two days.

(5)
The court shall again hear the parties not later than the day next to the day of submission of the report of the Pretrial Services Officer and dispose of the application not later than the next day.

(6)
The time limits above may be varied by the court for sufficient reasons to be recorded.


8.
Bail with security and bond.-
 (1) When bail is granted to a person, not being a minor, on condition of his giving security, the court may accept as security, in lieu of the money or Government promissory notes, such instrument, which is evidence of the title of his property, as it considers adequate, or a bond in the prescribed form.


(2)
The amount of security shall be fixed with due regards to the circumstances of the case and shall not be excessive.


(3)
The bond shall contain an undertaking to forfeit to the State the amount of security if the person on bail becomes guilty of the offence of absconding or fails, without reasonable cause, to comply with a condition of the bail.


(4)
The money deposited as security or the property worth the amount of security shall be forfeited to the State if the person on bail becomes guilty of the offence of absconding or fails, without reasonable cause, to comply with a condition of the bail.


9.
Bail with surety or sureties and bonds.-
(1) When bail is granted to a person on condition of his providing a surety or sureties, with or without security, each surety shall furnish to the court a bond in the prescribed form in the amount in which the surety is to be bound.


(2)
The amount in which the surety is to be bound shall be fixed with due regards to the circumstances of the case and shall not be excessive.


(3)
In considering the suitability of a proposed surety, regard may be had, inter alia, to his -    



(a)
financial resources,

(b)
character, and

(c) proximity (whether in point of kinship, place of residence or otherwise) to the person for whom he is to be surety.

(4)
In case report of the Pretrial Services Officer as to considerations given in sub-section (3) above is considered necessary, the court shall on the same day on which the surety is proposed make a reference to the Pretrial Services Officer.

(5)
The Pretrial Services Officer shall submit his report to the court not later than two days.


(6)
The court shall not later than the day next to the day of submission of the report of the Pretrial Services Officer decide as to the suitability of the surety. 


(7)
The bond shall contain an undertaking to forfeit to the State the amount in which the surety is bound if the person on bail becomes guilty of the offence of absconding or fails, without reasonable cause, to comply with a condition of the bail.

(8)
The amount in which the surety is bound shall be forfeited to the State if the person on bail becomes guilty of the offence of absconding or fails, without reasonable cause, to comply with a condition of the bail.

(9)
When a surety becomes insolvent or dies, the court may call upon the person on bail to find other suitable surety, and if he fails to do so, may commit him to custody. 


(10)
The time limits above may be varied by the court for sufficient reasons to be recorded.


10.
Denial of bail.-  (1)   A court may deny bail to a person if it is satisfied that –



(a)
his appearance is not likely, or

(b) he is likely to interfere with witnesses or destroy evidence or otherwise obstruct the course of justice whether in relation to himself or any other person, or

(c) he is not likely to make himself available for the purpose of enabling investigation, inquiry or a report to be made to assist the court in dealing with him, or

(d) he is needed for custodial interrogation, or

(e) he needs to be kept in custody for his own protection.

(2)
In exercising its jurisdiction under sub-section (1) above, the court may take into account and may, where necessary, receive evidence or submissions concerning -

(i)
the nature and gravity of the offence with which he is accused or charged, 

(ii)
the aggravating or mitigating circumstances, if any, under which the offence was committed,

(iii)
the severity or degree of the punishment, which might follow conviction,

(iv)
the nature and character of the evidence in support of the accusation or charge,

(v)
his character, reputation, behaviour, means, standing and roots in the community, which may be judged from the length of his residence in the community, his employment status, history and his financial condition, his family ties and relationships, the identity of responsible members of the community who would vouch for his reliability,

(vi)
his physical and mental health, age and sex,

(vii)
his past conduct and his apprehended behaviour, if granted bail, including his propensity for committing further offences,

(viii)
any concern expressed by the victim about the need for protection from violence or harassment by him,

(ix)
any other offence in respect of which he is accused or charged,

(x)
any previous conviction, and

(xi)
the prospects of the victim or his relatives or friends or the society indulging in private retribution.


(3)
The refusal of an application for grant of bail does not preclude further applications.


(4)
Under-trial detainees sent to judicial custody shall be kept in remand hostels.


11.
Right of accomplice.-
A person accepting a tender of pardon shall in the matter of grant of bail be treated like any other person allegedly involved in the offence.


12.
Release from custody.-
As soon as the bail has been granted to a person and/or the bond or bonds have been executed, he shall be released; and when he is in a remand hostel, the court granting him bail shall issue an order of release in the prescribed form to the officer in charge of the remand hostel and such officer on receipt of the order shall release him, unless he is liable to be detained for some other matter.


13.
Application for cancellation of bail and proceedings thereon.-
(1)
A copy of an application moved to a court by the Public Prosecutor or a surety for cancellation of the bail shall simultaneously be furnished to the person on bail.



(2)
An application for cancellation of bail will generally lie only on ground of breach of a condition of bail or anticipation thereof.


(3)
The court shall hear the parties before disposing of the application.


(4)
 A person committing breach of a condition of bail may also be punished for contempt of court under the Contempt of Courts Act, 1971. 

14.
Application for modification of bail and proceedings thereon.-
(1)
Where a court granted bail to a person, a copy of an application moved to the court by him or by the Public Prosecutor for modification of the bail shall simultaneously be furnished to the other side.

(2)
The court may vary the conditions of the bail or impose further conditions or impose conditions where the bail was granted unconditionally.

(3)
The court shall hear both the parties before disposing of the application.  

15.
Reasons for denial of bail.-  (1)  Where bail is denied to a person or granted along with the requirement to give security and/or provide a surety or sureties, the court or the officer in charge of a police station shall record in writing its or his reasons for so doing.

(2)
Where bail is granted along with conditions or the bail is modified, the court shall record in writing its reasons for so doing.

16.
Discharge of surety.-  (1) A surety may at any time apply to the court to discharge the bond furnished by him.

(2)
A copy of an application moved to the court shall simultaneously be furnished to the person on bail.

(3)
On the appearance of such person, the court shall direct the bond to be discharged and shall call upon such person to find other suitable surety, and if he fails to do so, may commit him to custody. 

17.
Procedure as to forfeiture.-  (1)   Where the money deposited as security or the property worth the amount of security or the amount in which a surety is bound has become subject to forfeiture, the court shall call upon the person liable to show cause why the same should not be forfeited.

(2)
If sufficient cause is not shown, the court may pass an order of forfeiture.

(3)
The court may, at its discretion, remit any portion of the amount and enforce payment in part only.

(4)
Where a surety dies before forfeiture of the amount in which he is bound, his estate shall be discharged from the liability.
 

18.
Record of decisions.-  (1)   Subject to sub-section (2) below, where a court grants bail or modifies the bail granted, or an officer in charge of a police station grants bail, to a person and appoints a date, time and place for his appearance, that court or officer shall immediately make a record of the decision in the prescribed manner and containing the prescribed particulars, including all the conditions to which the bail is subject, and shall cause the person in relation to whom the decision was taken to be given a copy of the record of the decision as soon as practicable and not later than the next day after the decision.

(2)
Where bail is granted under a bailable warrant, the officer in charge of the police station who grants bail shall make the record required by sub-section (1) above instead of the court that issued the warrant.   

CHAPTER IV

OFFENCES

19.
Offence of absconding by person granted bail.-  (1)  If a person who has been granted bail fails in his appearance without reasonable cause, he shall be guilty of an offence.


(2)
If a person who -

(a) has been granted bail, and

(b) having reasonable cause therefor, has failed in his appearance,

fails in his appearance at the appointed date and place as soon after the appointed time as is reasonably practicable, he shall be guilty of an offence.


(3)
It shall be for the accused to prove that he had reasonable cause for his failure in his appearance.


(4)
A failure to give to a person granted bail a copy of the record of the decision shall not constitute a reasonable cause for that person’s failure in his appearance.


(5)
An offence under sub-section (1) or (2) above shall independently be punishable with imprisonment for a term, which may extend to ten years, with or without fine.


(6)
A person accused of the commission of an offence under sub-section (1) or (2) above shall ordinarily be not entitled to grant of bail.


(7)
In any proceedings for an offence under sub-section (1) or (2) above a document purporting to be a copy of the part of the record of the decision which relates to the date, time and place appointed for the person specified in the record for his appearance and to be duly certified to be a true copy of that part of the record of the decision shall be evidence of the date, time and place appointed for that person for his appearance.


(8)
For the purposes of sub-section (7) above, a copy of the part of the record of the decision is duly certified if it is certified by the officer of the court or, as the case may be, by the police officer, designated for the purpose. 


20.
Offence of agreeing to indemnify surety.-
 (1) If a person agrees with another to indemnify that other against any liability, which that other may incur as a surety to secure the appearance of a person accused of or convicted of or under arrest for an offence, he and that other person shall be guilty of an offence.


(2)
An offence under sub-section (1) above is committed whether the agreement is made before or after the person to be indemnified becomes a surety and whether or not he becomes a surety and whether the agreement contemplates compensation in money or money’s worth.


(3)
An offence under sub-section (1) above shall be punishable with imprisonment for a term, which may extend to three years, with or without fine.

21.
Penalty for an offence committed while on bail.- (1)  A person convicted of an offence committed while on bail shall be sentenced, in addition to the punishment prescribed for the offence, to a term of imprisonment, which may extend to ten years.


(2)
A term of imprisonment imposed under this section shall be consecutive to any other sentence of imprisonment.

(3)
A person accused of an offence committed while he was on bail shall ordinarily be not entitled to grant of bail.  

CHAPTER V

PRETRIAL SERVICES


22.
Functions of Pretrial Services Officer.- (1)   A Pretrial Services Officer shall collect and verify information as to considerations given in sub-section (2) of section 10 or, as the case may be, sub-section (3) of section 9 for submission of his report to the court.


(2)
His report under sub-section (4) of section 7 may include a recommendation as to whether the person be granted or denied bail and, if grant is recommended, further recommendation as to appropriate conditions of bail.



(3)
He shall supervise a person on bail required by the court to remain under his supervision. 


(4)
He shall assist in compliance with the conditions of bail as well as inform the court any violation thereof.


(5)
He shall perform such other functions as may be assigned by the court.


23.
Assistance to Pretrial Services Officer.- (1) All authorities and persons shall render due assistance to the Pretrial Services Officer in the discharge of his functions.


(2)
The State Government shall in consultation with the State Human Rights Commission make available to the Pretrial Services Officer such staff as may be necessary for the efficient performance of his functions.

CHAPTER VI

MISCELLANEOUS 


24.
Power to make rules.-
(1)
The High Court may, by notification in the Official Gazette, make rules for carrying out the provisions of this Act.


(2)
In particular, and without prejudice to the generality of the foregoing power, such rules may provide for -

(a) the form of bond under sub-section (1) of section 8;

(b) the form of bond under sub-section (1) of section 9;

(c) the form of order of release under section 12;

(d) the manner of making and the particulars to be entered into a record of the decision under sub-section (1) of section 18;

(e) the designations of the officer of the court and the police officer for certifying a copy of the part of the record of the decision under sub-section (8) of section 19.

25.
Transition.-  (1)
The under-trial detainees lodged in prisons shall be transferred to remand hostels.

(2)
The Pretrial Services Officers shall report to the courts for appropriate orders cases of under-trial detainees, who could not apply for grant of bail and/or are in custody contrary to the provisions of this Act.

(3)
In a State where the State Human Rights Commission has not been constituted, the National Human Rights Commission shall look after the functions of the State Human Rights Commission under this Act until the constitution of the State Human Rights Commission.  

26.
Overriding effect.-  The provisions of this Act shall have effect notwithstanding anything inconsistent contained in the Code or any other law for the time being in force.

STATEMENT OF OBJECTS AND REASONS

The law of bail in our country is in a quagmire. There is ambiguity in the meaning of the expression ‘bail’. Statutory distinction between bailable offences and non-bailable offences is artificial. Requirement of surety, besides working against an indigent accused, has led to various abuses. Judicial discretion being exercised for grant or refusal of bail is uncanalised, unguided, uncontrolled, too much subjective and vague. Obviously, there is lack of human sensitivity towards individual personal liberty. On the other hand, there do not exist adequate safeguards against misuse of bail. The policy of law underlying the concept of bail is vague. The existing legal framework and the judicial response thereto is not adequate. The whole criminal justice administration system is getting devalued owing to, inter alia, degeneration of the bail regime. 


There is, therefore, an urgent need of enactment of a reformative and rational Indian Bail Act, the salient features whereof are as under:

(a) Definition of “bail” as freedom from State custody.

(b) Abolition of distinction between bailable offences and non-bailable offences.

(c) No provision for anticipatory bail.

(d) One law of bail for all kinds of offences created whether under ordinary penal law or under any special law.

(e) Recognition of general right to bail in all offences.

(f) Recognition of the principle of presumption of innocence.

(g) Obligation of the police officer arresting a person to inform him in writing that he may apply for bail and communicate with a lawyer of his choice for making an application in that regard.

(h) Court having no jurisdiction to grant provisional bail only.

(i) Public Prosecutor to be heard in all bail proceedings.

(j) Primary mode of release to be without any bond. 

(k) Requirement to give security and/or provide surety or sureties, only if necessary.

(l) The person granted bail to be under a statutory duty of appearance. 

(m) Failure to appear without reasonable cause punishable with imprisonment for a term, which may extend to ten years, with or without fine.

(n) Conditions, which may be imposed by the court granting bail to a person to secure his appearance, that he does not commit any offence while on bail and that he does not interfere with administration of justice.

(o) Denial of bail neither to punish a person in advance nor to substitute for his preventive detention (governed by different law).

(p) Denial of bail only on court’s satisfaction that the accused’s appearance is not likely, or he is likely to interfere with administration of justice, or he is needed for custodial interrogation, or he needs to be kept in custody for his own protection. 

(q) Obligation of the court denying bail, or granting it with the requirement to give security and/or provide surety or sureties and/or granting it along with conditions, or modifying it, to record its reasons in writing for doing so.

(r) Provision of pretrial services for collection and verification of information about accused and/or surety.

(s) Under-trial detainees sent to judicial custody to be kept in remand hostels.

(t) Supervision of Human Rights Commissions over Pretrial Services Officers and running of remand hostels.

(u) Bail offending independently punishable with imprisonment for a term, which may extend to ten years, in addition to the punishment prescribed for the substantive offence, targeting the breach of trust involved in the bail.

(v) Denial of bail to a person accused of the offence of absconding or the offence of bail offending.

(w) Agreement to indemnify surety punishable with imprisonment for a term, which may extend to three years, with or without fine.

(x) Breach of a condition of bail also punishable as contempt of court.

(y) Accomplice to be treated in the matter of bail like any other person allegedly involved in the offence.

(z)
Introduction of case management technique in bail proceedings for timely disposal of applications.

New Delhi,                                            HOME MINISTER

              2009   

MEMORANDUM REGARDING DELEGATED LEGISLATION

Clause 24 of the Bill empowers the High Court to make rules for carrying out the provisions of the Bill and, in particular, to provide for the following matters, namely:-

(f) the form of bond under sub-section (1) of section 8;

(g) the form of bond under sub-section (1) of section 9;

(h) the form of order of release under section 12;

(i) the manner of making and the particulars to be entered into a record of the decision under sub-section (1) of section 18;

(j) the designations of the officer of the court and the police officer for certifying a copy of the part of the record of the decision under sub-section (8) of section 19.

2.
The matters in respect of which the rules may be made under the foregoing provisions relate to matters of details or procedure. The delegation of legislative power is, therefore, of a normal character. 
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