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ENFORCEMENT OF INTERNATIONAL LEGAL OBLIGATIONS 

IN A NATIONAL JURISDICTION
- Dr Brahm A. Agrawal

1. INTRODUCTION

1.1
International law or the law of nations is primarily a system governing the relationship of nations inter se, and for its apt appreciation it is significant to know as to how international legal obligations are enforced in national jurisdictions, more so in today’s flat world. In close relationship with this subject is the relationship between international law and national law or municipal law or domestic or internal law of nations (“states”), described by reference to two contending concepts: monism and dualism.
Monism
1.2.1
Monism is the idea or the monist theory assumes that international law and national law are simply two components of a single legal system or body of knowledge, and regards ‘law’ as one entity. Both are interrelated parts of the one single legal structure and form a unity. It is believed that both originate from a single grundnorm. Mediately or immediately, both are aimed at regulating the conduct of individuals. Hans Kelsen, an Austrian jurist, was the chief exponent of the monist school of thought. Monists propagate the superiority of international law over national law in cases of conflict.

Delegation theory 
1.2.2
According to this theory, various national legal systems are derived by way of delegation from the international legal system. Constitutional rules of international law have delegated to each state constitution the right to decide when the provisions of a treaty or convention are to come into force and the manner in which they are to be embodied in the internal law. There is no fresh creation of rules of municipal law, but merely a prolongation of one single act of creation.  The constitutional requirements of internal law of a state are merely part of a unitary mechanism for the creation of law. There is no specific adoption of international law by the distinct municipal law. Since international law is essentially a part of the same legal order as municipal law, and as superior in nature, it can be deemed as incorporated in municipal law. The doctrine of incorporation stipulates that international law becomes part of national law without the need for express adoption by the national legal institutions. 

1.2.3
There is also an alternative theory which, being monistic, asserts the supremacy not of international law but of municipal law; see, for example, Wenzel’s work.

1.2.4
Hersch Lauterpacht, once a judge of the International Court of Justice, regarded international law as superior to national law because, in his view, international law furnished the best guarantee for protection of the human rights of individuals.  If the international law of human rights stipulates that no person may be jailed without trial, as per the monist theory a national jurisdiction would have to give effect to this even though a clear rule of national law is to the contrary. Indeed, the ‘state’ itself was perceived as a collection of individuals.  International law was said to control or override national law because the latter could be less trusted to protect individuals. National law was more often than not used to persecute individual and international law must prevail because it guaranteed individual liberty.

1.2.5
According to ‘monist-naturalist’ theory, both systems of law, international law and national law are subject to a higher legal order, that is, the law of nature.  Natural law is at the root, or constitutes the source, of all laws.  International law is considered relatively superior to or higher in prescriptive value than national law.  There is thus a hierarchy of legal orders, with natural law at the summit, followed by international law, then followed by national law.
1.2.6
Monism in practice envisages that the legal institutions of a country, such as its judiciary, legislature and executive, should ensure that national rights and obligations conform to international law.  If they do not, the national jurisdiction should give effect to international law and not to its own internal law.

Dualism (or Pluralism)

1.3.1
Dualism is the position or the dualist theory assumes that international law and internal law of states are two separate and distinct legal systems.  Being different legal orders, international law would not as such form part of the internal law of a state. Where, in particular cases, rules of international law apply within a state, they do so as a result of their adoption by the internal law of the state. They apply as part of the internal law of the state and not as international law.  Dualism refrains from any controversy as to supremacy of the one legal system over the other. Each one is considered supreme in one’s own sphere and operates on a different level.
1.3.2
The positivist writers, Triepel and Anzilotti lead the exponents of dualism. According to Triepel, there are two distinctions between national law and international law:
(i) the subjects of national law are individuals, while the subjects of international law are states solely and exclusively;

(ii) juridical origins of the two legal systems are different: the source of national law is the will of the state itself, while the source of international law is the common will (Gemeinwille) of states.
1.3.3
Another distinction between the two is: national law is a law of sovereign over individuals; international law is a law, not above, but between sovereign states.

1.3.4
It is, however, seen that point (i) has now lost its position, as international law also binds individuals and entities other than states.  Point (ii) is based on the hypothesis that the Gemeinwille is the source of international law, where it is not clear as to when an expression of the Gemeinwille can become decisive.  Moreover, besides the Gemeinwille there are fundamental principles of international law, superior to it and indeed regulating its exercise or expression.
1.3.5
Anzilotti propounded a different approach. In his view, international law is conditioned by the principle ‘pacta sunt servanda’, that is,  agreements between states are to be respected, while national law is conditioned by the fundamental principle or norm that state legislation is to be obeyed. The two legal systems are accordingly entirely distinct.
1.3.6
Some non-positivist writers and jurists also support the dualist theory. However, their reasoning differs from that of the positivist writers. These dualists look primarily to the empirical differences in the formal sources of the two legal systems. On the one hand, international law consists for the most part of customary and treaty rules, whereas national law, on the other hand, consists mainly of judge-made law and of statutes passed by national legislatures.  Another ground in support of dualism stated in recent works on international law is the difference underlying the fact that since 1945 international law has expanded to a great extent in many different subject matters, while national laws have continued to be concerned with a limited range of subject matters.
1.3.7
The principle of dualism may have the effect that the behaviour of a government in a particular situation may be perfectly lawful within its own territory, but the same may entail international responsibility.  For example, if a state were to confiscate the Embassy of another state under its internal law, this could be perfectly lawful within the former, but violative of the former’s obligations under the Vienna Convention on Diplomatic Relations, 1961, that is, the international law.  In such a situation, international law cannot invalidate national law or vice versa and rights and obligations arising under one legal system can not automatically be transferred to the other.

Transformation or Specific Adoption theory   
1.3.8
The rules of international law cannot directly and ex proprio vigore (by their own force) be applied within the domestic sphere by national courts or otherwise. Such rules for their application must undergo a process of specific adoption by national law. The doctrine of transformation stipulates that rules of international law do not become part of national law of a state unless they have been expressly adopted by the state. International law is not ipso facto part of national law. In the case of international law derived from treaties, there must be a transformation of the treaties into national law. This is not merely a formal requirement, but a substantive one. This alone can validate the extension of the rules laid down in treaties to individuals.
Common Ground
1.4
The above theories rely upon the supposed consensual nature of international law as against the non-consensual character of national law.  There is a distinction between treaties which are in the nature of promises and national statutes which are in the nature of commands.  Therefore, it is indispensable that there is a formal and substantive transformation from one kind to the other. Nevertheless, the two instruments, that is, international treaties and national statutes share a common legal character insofar as they stipulate certain situations of fact which involve certain determinate legal consequences. Monism simply envisages that international law takes priority, whereas dualism maintains that each legal system deals with a subject matter in its own way.

2. PRACTICE OF STATES
2.1
Doctrine of incorporation and doctrine of transformation match up to and are manifestations of monism (international law and national law are parts of the same and single unified legal system) and dualism (each operates in its own area of competence), respectively. The distinction between the two doctrines is that ‘incorporation’ automatically adopts international law into national law just because it is international law, whereas ‘transformation’ requires a deliberate act on the part of the nation concerned. Under the doctrine of incorporation, rules of international law are part of national law unless excluded, that is, unless there is a clear provision of national law precluding the use of a particular international law rule by the national jurisdiction the automatic adoption operates. Under the doctrine of transformation, rules of international law are part of national law only if deliberately included. Moreover, in monism, the problem posed by the principle ‘lex posterior derogat priori’ (a later statute repeals an earlier one) is not encountered.
2.2
Whether any state follows ‘incorporation’ or ‘transformation’ is determined by its own internal law, usually its ‘constitution’. This provides the mechanism which a state has chosen to give effect to international law in its national jurisdiction, not necessarily whether the state is monistic or dualistic. A state may in practice follow a variety of approaches for observing rules of international law within its domestic legal system which may not fit neatly into either of the two theories. Therefore, it would be pragmatic to think in terms of ‘implementation’. Empirical study shows an uneven pattern in the application of international law that does not turn on the origin of any international law rule (custom or treaty), but on its subject matter or likely impact on the domestic legal system. For example, international law rule as to universal jurisdiction over torture, though rooted in customary international law, is not accepted in the national legal system without transforming it.
2.3
It is necessary to study the practice of states
 to understand as to how they, within the framework of their internal legal order, apply the rules of international law and resolve the conflict, if any, between a rule of international law and a rule of national law. States generally give effect to the rules of international law, though the procedures vary and are considerably flexible. The doctrinal dispute to this extent is sans practical consequences.
2.4
A distinction is made between customary international law and treaty rules of international law in the practice of states.

 The United Kingdom
Customary rules of international law
2.5.1
Sir William Blackstone propounded the ‘incorporation’ doctrine in the 18th century, also known as ‘Blackstonian’ doctrine, whereby customary international law was deemed automatically to be part of the common law.  In Buvot v. Barbuit
, Lord Talbot unambiguously declared that ‘the law of nations in its full extent was part of the law of England’. In 1876, this doctrine was clouded by the decision in R. v. Keyn (The Franconia)
.  It was held that English courts had no jurisdiction over crimes committed by foreigners within the maritime belt extending to three miles from the English coast, although it was claimed that such jurisdiction belonged to them under international law.  This decision was nullified by the Parliament by enacting the Territorial Waters Jurisdiction Act of 1878 to give English courts jurisdiction in such circumstances.  But in 1905, in the decision of West Rand Central Gold Mining Co. v. R.
, the ‘incorporation’ doctrine was reaffirmed.  In a number of later pronouncements, the doctrine again received recognition, though with certain qualifications.  Thus, Lord Atkin held in Chung Chi Cheung v. R.
 that an international law rule would be treated by the courts as incorporated into the municipal law, as far as it was not inconsistent with rules enacted by Statutes (whether earlier or later in date) or prior judicial decisions (determining the scope of customary rules) of final authority (although a divergent customary rule of international law later develops).  Besides the qualifications stated by Lord Atkin, it is also a condition precedent that the customary rule is one generally accepted by the international community.
2.5.2
Despite the more far-reaching endorsement of the automatic incorporation doctrine by Lord Denning in Trendtex Trading Corpn. v. Central Bank of Nigeria
, Lord Atkin’s view better represents the one judicially accepted today.
International treaties
2.5.3
The British practice regarding treaties is different from the one as to customary international law, as the same is governed primarily by the constitutional principles governing the relations between the Executive (the Crown) and the Parliament.  The negotiation, signature, and ratification of treaties are matters falling within the province of the prerogative powers of the Crown.  However, if the provisions of a treaty entered into by the Crown were to become operative within Great Britain automatically and without any act of specific adoption, this might lead to the result that the Crown could alter the British municipal law or otherwise take some important step without consulting the Parliament or obtaining its approval.

2.5.4
Hence, it has become established that:

(a)
Treaties which:


(1)
affect the private rights of British subjects, or


(2)
involve any modification of the common or statute law


by virtue of their provisions or otherwise, or

(3) require the vesting of additional powers in the Crown, or

(4) impose additional financial obligations, direct or

contingent, upon the government of Great Britain,

must receive parliamentary assent through an enabling Act of Parliament, and, if necessary, any legislation to effect the requisite changes in the law must be passed;

(b)
Treaties made expressly subject to the approval of Parliament require its approval, which is usually given in the form of a statute, though sometimes by Resolution;

(c)
Treaties involving the cession of British territory require the approval of Parliament given by a statute;

(d)
No legislation is required for certain specific classes of treaties, viz., treaties modifying (not increasing) the belligerent rights of the Crown when engaged in maritime warfare (presumably because such treaties involve no major intrusion on the legislative domain of Parliament), and administrative agreements of an informal character needing only signature, but no ratification, provided they do not involve any alteration of municipal law.
2.5.5
In the case, The Parlement Belge
, a claim for damages was brought by a British vessel involved in collision with the Parlement Belge, a ship belonging to the Belgian King. It was contended that the court had no jurisdiction over the Belgian vessel, as by a political agreement of 1876 between Britain and Belgium the vessel had the same sovereign immunity from foreign legal process as applied to warships. The Court held that only public ships of war were entitled to such immunity and that such immunity could not be extended to other categories by a treaty without parliamentary consent.
2.5.6
Where the provisions of a statute are unambiguously inconsistent with those of an earlier treaty, a British court must apply the statute in preference to the treaty.  However, where the statute is ambiguous, a presumption arises that the Parliament did not intend to legislate contrary to the Crown’s international obligations under a treaty, and the court may look at the treaty for the purpose of interpreting the ambiguous statutory language, notwithstanding that the statute does not specifically incorporate or refer to the treaty.  There is a presumption that legislation is to be so construed as to avoid a conflict with international law.

2.5.7
A qualified exception before 1998 was the European Convention on Human Rights, 1950, which had not been made part of the statute law of the U.K.  Strictly speaking, its constitutional position was no different from that of other treaties, but in practice British courts tended to be more ready to find gaps or ambiguities in the common or statute law in order to permit its application. Now, there is also the Human Rights Act 1998, which has given domestic effect to the core articles of the European Convention on Human Rights, 1950, vide House of Lords’ judgment in A v. Secy. of State for Home
, and mandates that primary and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights.
2.5.8
Further, in interpreting national legislation made pursuant to the European Communities Act 1972, where the former appears to conflict with the Treaty of Rome (establishing the European Community), the House of Lords has held that a purposive approach should be adopted, vide Pickstone v. Freemans
.
2.5.9
However, generally speaking, the U.K. appears to adopt ‘incorporation’ for customary international law, but prefers ‘transformation’ for treaty law.
The United States
Customary rules of international law
2.6.1
In regard to customary rules of international law, the American practice is very similar to the British practice.  Such rules are administered as part of the law of the land, vide The Paquete Habana
 and U.S. v. Melekh
, and Acts of the U.S. Congress are construed so as not to conflict therewith, although a later clear statute will prevail over earlier customary international law.
International treaties

2.6.2
But as for treaties, there is noticed a radical difference from the British practice.  In contrast to the British practice, the American practice does not depend upon any reconciliation between the prerogative powers of the executive and the legislative domain of Parliament, but upon the provisions of the U.S. Constitution stipulating that “all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land” (vide article VI, paragraph 2), and upon a distinction drawn by American courts between ‘self-executing’ and ‘non-self-executing’ treaties.  A self-executing treaty does not expressly or by its nature require legislation to make it operative within the domestic field, and this is determined by regard to the intention of the signatory parties as well as the surrounding circumstances.  If a self-executing treaty is within the terms of the Constitution, then under the Constitution it is deemed to be operative as part of the law of the U.S., and the same will prevail, also, over a customary rule of international law.  Non-self-executing treaties, on the other hand, require legislation, and are not binding upon American courts until the necessary legislation is passed.  Self-executing treaties or conventions ratified by the U.S. are binding on American courts, even if they conflict with previous American statutes, provided that there is no conflict with the U.S. Constitution. But a statute enacted by the U.S. Congress overrules previous treaties that have become the law of the land, although there is a presumption that the Congress did not intend to overrule such treaties. Unless the intention of the Congress to overrule international law has been clearly expressed, such abrogation or modification will not be deemed to have been carried out.
2.6.3
In Committee of U.S. Citizens Living in Nicaragua v. Reagan
, it was contended that the U.S. military aid to the Nicaraguan resistance forces (Contras) violated the Fifth Amendment to the Constitution, the United Nations Charter and customary international law.  The Court of Appeals held that the U.S. statute funding the Contras would prevail over any earlier obligations under treaties or customary international law.
India

Customary rules of international law

2.7.1
Article 51(c) of the Constitution of India states that the State shall endeavour to “foster respect for international law and treaty obligations in the dealings of organized peoples with one another”. It may be said that the distinction in article 51(c) between ‘international law’ and ‘treaty obligations’ is that the term ‘international law’ refers to international customary law. The acceptance of such an approach would mean that customary international law is not incorporated into Indian municipal law ipso facto (cf. the British and American practice). In league with this approach is the contention that article 51(c) reduces the position of international law in India to a mere directive principle.

2.7.2
Article 372(1) of the Constitution provides that subject to the other provisions of the Constitution, all the law in force in the territory of India immediately before the commencement of the Constitution shall continue in force therein until altered or repealed or amended by a competent Legislature or other competent authority. Thus, if there is any irreconcilable conflict between a pre-Constitution law and a provision of the Constitution, the latter shall prevail to that extent. The expression ‘law in force’ includes not only the enactments of the Indian Legislature, but also the common law of the land which was being administered by the courts in India, including the rules of English common law. This leads to the conclusion that the common law doctrine is applicable in India. Therefore, international law is enforceable by Indian courts insofar as it is not inconsistent with any clear and unequivocal or unambiguous Indian statutory law. Rules of international law are not mere ethical rules, although it was otherwise held by Justice Beg in A.D.M., Jabalpur v. Shivakant Shukla
; the dissenting judgment of Justice Khanna rightly held the view that if two constructions of the municipal law are possible, the courts should lean in favour of adopting such construction as would make the provisions of the municipal law to be in harmony with the international law or treaty obligations, and that the rule about the construction of municipal law also holds good when construing the provisions of the Constitution, and that a construction of the relevant constitutional provisions was possible as would not bring them in conflict with the Universal Declaration of Human Rights (articles 8 and 9 – right to ‘an effective remedy’ and ‘no arbitrary arrest’).
 The Declaration, not in itself legally binding, much of its content can now be said to form part of customary international law.
 Justice Khanna’s opinion has been followed in Vellore Citizens Welfare Forum v. Union of India
.
International treaties
2.7.3
Article 51
 of the Constitution embodies the object of India in the international arena.  But it does not lay down that international treaties or agreements entered into by India shall have the force of municipal law without appropriate legislation.  In other words, India’s obligations under an international treaty cannot be enforced, unless such obligations are made part of the law of this country by means of appropriate legislation.
 It is the power of the Executive to enter into treaties, the executive power being coextensive with the legislative power and there being no legislation on the subject, vide articles 73 and 246(1) read with Entry 14
 of the Union List.
  The executive power is vested in the President, vide article 53, which may be exercised by him through officers subordinate to him.
 By virtue of article 253
, Parliament has exclusive power to make any law for implementing any treaty.  Article 253 is in conformity with the object declared by article 51(c).  Treaty-making, implementing of treaties, etc., is a subject of Union legislation, under Entry 14 of the Union List. But it would have been difficult for the Union to implement its obligations under treaties or other international agreements if it were not able to legislate with respect to State subjects insofar as that may be necessary for the purpose of implementing the treaty obligations of India. Hence, article 253, by the words “notwithstanding anything in the foregoing provisions’, empowers the Union Parliament to legislate on matters included in the State List for the said purpose. These words mean that the distribution of legislative powers between the Union and States shall not restrict the power of Parliament to make laws under article 253. The Diplomatic Relations (Vienna Convention) Act, 1972 was enacted to give effect to the Vienna Convention on Diplomatic Relations, 1961. The question whether a particular treaty calls for an implementing legislation would depend upon its subject matter.
2.7.4
Legislation would be required to give effect to a treaty:

(a) where it provides for payment of money to a foreign power (Union of India v. Manmull Jain);

(b) where justiciable rights of the citizens or others are restricted or infringed (Maganbhai Ishwarbhai Patel v. Union of India
);
(c) where laws of the State are modified (Maganbhai).

2.7.5
Even an amendment of the Constitution would be required where implementation of a treaty would involve cession of Indian territory to a foreign power, but nothing is required where it merely involves the settlement of a boundary dispute not involving cession (Maganbhai). No cession of territory, no law.
  The concept of ‘self-executing’ and ‘non-self-executing’ treaties is also recognized by the Supreme Court in Maganbhai. Legislation may nevertheless be passed in aid of implementation of a ‘self-executing’ treaty, though not necessary (Maganbhai).
International treaties vis-à-vis Statute law
2.7.6
It is well-established in India that in case of conflict between international treaties and clear and unambiguous statute law, courts will give effect to statute law. If statute law is ambiguous, the courts adopt the doctrine of harmonious construction so as to avoid conflict between international treaties and statute law. In other words, Indian courts construe ambiguous statute law in the context of international treaties.

2.7.7
In Jolly George Varghese v. Bank of Cochin
, the Supreme Court harmonized section 51 of the Code of Civil Procedure (CPC) (power of court to enforce execution – civil imprisonment) with the International Covenant on Civil and Political Rights. Article 11 of the Covenant provides that “no one shall be imprisoned merely on the ground of inability to fulfill a contractual obligation”. The words “or has had since the date of the decree, the means to pay the amount of the decree” in section 51, CPC must imply some element of bad faith beyond mere indifference to pay; if the judgment-debtor once had the means but now has not or if he has money now on which there are other pressing claims, he should not be cast in prison as the same would be violative of the spirit of article 11 of the Covenant. (also held violative of article 21 of the Constitution).
2.7.8
Article 9(5) of the Covenant provides that “anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to compensation”.  In Nilabati Behera v. State of Orissa
, the Supreme Court invoked the said provision for the purpose of granting compensation in a writ petition for violation of the fundamental right under article 21. This holding was reaffirmed and followed in D.K. Basu v. State of W.B.
 and People’s Union for Civil Liberties v. Union of India
.
2.7.9
In M.V. Elisabeth v. Harwan Investment & Trading Pvt. Ltd.
, the Supreme Court referred to certain International Conventions on maritime law and upheld the admiralty jurisdiction of the (Andhra Pradesh) High Court over a foreign vessel in an Indian coastal State’s waters, holding that the sovereignty of a state extends over its internal and territorial waters; though a merchant ship is generally governed by the laws of the flag state, it subjects itself to the jurisdiction of a foreign state as it enters its waters.

2.7.10

In Vellore Citizens Welfare Forum v. Union of India
, the Supreme Court held that “it is almost accepted proposition of law that the rules of customary international law which are not contrary to the municipal law shall be deemed to have been incorporated in the domestic law and shall be followed by the courts of law”; “sustainable development” as a balancing concept between ecology and development has been accepted as a part of the customary international law though its salient features have yet to be finalized by the International law Jurists; “precautionary principle” and “polluter pays principle”, two of the salient principles of “sustainable development” are part of the environmental law of the country.

2.7.11 
In M.C. Mehta v. Kamal Nath
, the Supreme Court held that the “public trust doctrine” too was a part of the law of the land.
2.7.12

In Vishaka v. State of Rajasthan
, the Supreme Court held that regard must be had to international conventions and norms for construing domestic law when there is no inconsistency between them and there is a void in the domestic law. In the absence of domestic law occupying the field, to formulate effective measures to check the evil of sexual harassment of working women at all work places, the contents of International Conventions and norms are significant for the purpose of interpretation of the guarantee of gender equality, right to work with human dignity in articles 14, 15, 19(1)(g) and 21 of the Constitution and the safeguards against sexual harassment implicit therein. This is implicit from article 51(c) and the enabling power of the Parliament to enact laws for implementing the International Conventions and norms by virtue of article 253 read with Entry 14 of the Union List. Under article 73, the executive power of the Union is available till the Parliament enacts legislation. The Supreme Court invoked the ‘Convention on the Elimination of All Forms of Discrimination against Women’ (CEDAW), articles 11 and 24, in laying down the guidelines on the subject.
2.7.13

In Liverpool & London S.P. & I. Assn. Ltd. v. M.V. Sea Success I
, the Supreme Court held that where no statutory law in India operates in the field, interpretative changes, if any, must be made having regard to the ever-changing global scenario.
2.7.14

In Pratap Singh v. State of Jharkhand
, the Supreme Court observed that the courts can refer to and follow international treaties, covenants and conventions to which India is a party although they may not be a part of our municipal law. A contextual meaning to a statute is required to be assigned having regard to not only the Constitution but also international law operating in the field. The Court held that the Juvenile Justice (Care and Protection of Children) Act, 2000 should be interpreted in the light of the Universal Declaration of Human Rights as well as the United Nations Standard Minimum Rules for the Administration of Juvenile Justice 1985 (Beijing Rules).
2.7.15 
In Entertainment Network (I) Ltd. v. Super Cassette Industries
, the Supreme Court observed that the Court has in number of cases applied the norms of international law, in particular, the International Covenants to interpret domestic legislation if by reason thereof the tenor of domestic law is not breached and in case of any inconsistency the domestic legislation should prevail, and further noted that in interpreting the domestic/municipal laws, the Court has extensively made use of international law, inter alia, for the following purposes:
“(i)
as a means of interpretation;

(ii)
justification or fortification of a stance taken;

(iii)
to fulfill spirit of international obligations which India has entered into, when they are not in conflict with the existing domestic law;
(iv)
to reflect international changes and reflect the wider civilization;

(v)
to provide a relief contained in a covenant, but not in a national law;

(vi)
to fill gaps in law.”
 
2.7.16

The Supreme Court also observed that the courts should not be loath to refer to the International Conventions, where the protection of human rights, environment, ecology and other second-generation or third-generation rights are involved.
 
2.7.17 
In Kesavananda Bharati v. State of Kerala
, S. M. Sikri, the then Chief Justice of India had observed that in view of article 51 of the directive principles the Court must interpret language of the Constitution, if not intractable, which is after all a municipal law, in the light of the United Nations Charter and solemn declaration subscribed to by India. He relied on the observation of Lord Denning in Corocraft v. Pan American Airways
 that “it is the duty of these courts to construe our legislation so as to be in conformity with international law and not in conflict with it”.
3. CONCLUSION

3.1
It emerges from the practice of states, discussed above, that neither monism nor dualism represents exact position as regards effectuating international legal obligations in national jurisdictions. Neither delegation theory of monists nor transformation theory of dualists holds true in all situations. Both the theories take immoderate stands. As a matter of fact, international law does not determine which theory is to be preferred. International law only requires that its rules are respected and allows every state to decide for itself as to how this has to be achieved. However, dualism appears to be preferred concept on the ground, in comparison with monism. International legal obligations are not always enforceable in the national jurisdictions of England, the U.S. and India; national courts give effect to international law only if it does not conflict with clear and unambiguous internal law of the nation concerned. Non-self-executing treaties in particular require legislative action, that is, specific adoption of their provisions into municipal law. 
3.2
The need of the hour is for a gradual development of rapprochement between international legal obligations and national jurisdictions. A time may come when international law and national law will perfectly reconcile and the dream of effective global law and world institutions fulfilled.
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